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W hile their number has 
decreased since the 
tort law reform of the 

last decade, claims involving a 
failure to commence an action 
within time still comprise about 
10 per cent of the notifications 
LawCover receives. 

As many lawyers will be 
aware, the limitation period for 
defamation actions is one year 
from the date of publication.1 
There is an opportunity under 
s.56A(2) of the Limitation Act 2 
for an extension of up to a fur-
ther two years, but the courts 
are becoming increasingly 
unforgiving towards applicants 
seeking an extension. 

The deliberately restrictive 
regime for the commencement 
of defamation actions “demands 
that parties and their advisers 
act timeously in respect of the 
narrow limitation window that 
is allowed”.3 This places vari-
ous pressures on practitioners 
with clients who have, or even 
suspect they might have, been 
defamed.

Demonstrate not reasonable
An applicant for an exten-

sion of time under s.56A(2) of 
the Limitation Act is required 
to demonstrate that it was not 
reasonable to have commenced 
an action within the one-year 

period, not merely 
that it was reason-
able to have delayed 
commencing the 
action.4 The onus on 
such an applicant 
has been described 
as “a heavy one” 5 and 
a “difficult hurdle 
to overcome unless 
there are some 
unusual circum-
stances.” 6 In many 
cases, whether unu-
sual circumstances 
exist will depend on 
the conduct of the 
plaintiff’s lawyers. 

It is unlikely an 
extension will be 
granted if a plaintiff’s 
lawyers, through 
their own delay, fail 
to commence an 
action within a year 
despite having been 
instructed in suffi-
cient time to be able 
to do so. However, in 
the Western Austral-
ian case of Wookey 
v Quigley (No.2) 
(Wookey), a plaintiff 
in existing defama-
tion proceedings was 
denied an extension 

of time in respect of additional 
publications of which her law-
yers became aware (through 
non-party discovery) only a 
matter of days before the limi-
tation period for the additional 
publications expired.7 Illustrat-
ing the expectation on lawyers 
to act quickly when faced with 
an expiring limitation period, 
Justice Martin commented that 
the plaintiff’s lawyers had two 
business days and an interven-
ing weekend “as allowable time 
to act, before the 12-month limi-
tation period expired” (at [43]). 

Because of its particular 
circumstances, Wookey is not 
authority for the argument that 
a plaintiff must always move to 
commence proceedings within 
a number of days if faced with 
an expiring limitation period.8 
However, the case does illus-
trate the requirement that a 
plaintiff’s lawyers act without 
delay in view of a looming limi-
tation period, particularly when 
the scope for an extension of 
time is limited. 

And, even though the judge 
in Wookey expressly stated that 
he did not regard “the plain-
tiff or her advisers [as having] 
acted unreasonably”, the case 

sets a very high standard 
against which practitioners’ 
conduct may be assessed in 
future actions.

Circumstances justifying an 
extension will usually exist if 
the plaintiff is unaware of the 
defamatory publication within 
one year.9 However, it has also 
been held that in cases where a 
person does not know the con-
tent of a publication but suspects 
it may be defamatory, they must 
take “prompt steps to obtain 
access to the publication, with 
a view to assessing whether the 
communication is defamatory 
or not”.10 A plaintiff’s lawyers 
have been expressly identified 
as being subject to this obliga-
tion: “In the circumstances of 
the present case [Cassar v Net-
work Ten], the plaintiff or his 
lawyer would be expected to 
take prompt action to ascertain 
if the defendant had published 
material about the incident and 
if the incident was defamatory” 

(emphasis added).
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The authorities suggest an extension to commence a defamation action 
out of time will only be granted if the plaintiff is virtually blameless. This 
creates particular pressures for a plaintiff’s lawyers, particularly when 
faced with a looming limitation period.
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